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***DRAFT 5/29/10*** 

Joint Committee of the Kansas City Chapters of the AIA and AGC 
Commentary to the A201 – 2007 Edition 

 

A joint committee of the American Institute of Architects Kansas City Chapter (KC-AIA) and the 

Kansas City Chapter of the Associated General Contractors of America (KC-AGC) collaborated 

between October 2009 and May 2010 to develop suggestions to amend the 2007 edition of the 

AIA’s A201 General Terms and Conditions contract document.  This committee commentary 

contains the suggested amendments and annotations.   

The joint committee established the following categories for the input and commentary: 

 Best Practices 

 Delete 

 Optional 

The joint committee received local design and construction industry input regarding potential 

areas of amendment of the A201 – 2007 Edition.  Other sources of input included the Iowa 

Construction Industry Forum (ICIF) “Guideline for Iowa Supplemental General Conditions to AIA 

2007 A201” and the national “AGC’s Preliminary Commentary to the 2007 Edition of the AIA 

A201” (as revised July 8, 2009).   

This commentary is not intended to provide legal advice.  Contracting parties are encouraged to 

consult with legal counsel, insurance and surety professionals and other subject-matter experts 

during the course of negotiating contractual terms.   

A. Best Practices: 

 

1. 2.2.1 Information and Services Required of the Owner: Revert to the 

1997 version of A201 as follows:  “2.2.1 The Owner shall, at the written 

request of the Contractor, prior to commencement of the Work and 

thereafter, furnish to the Contractor reasonable evidence that financial 

arrangements have been made to fulfill the Owner’s obligation under the 

Contract.  Furnishing of such evidence shall be a condition precedent to 

commencement or continuation of the Work.  After such evidence has 

been furnished, the Owner shall not materially vary such financial 

arrangements without prior written notice to the Contractor.” 
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Commentary: It is important for the contractor to have the right to 

know that funds will continue to be available to pay for construction 

services. 

 

2. 3.2.4 Review of Contract Documents:  Insert in line 3 at the beginning of 

the second sentence “Subject to Section 15.1.6,” 

Commentary:  This addition is to assure that the owner understands 

that there is a limitation on the "costs and damages" for which the 

contractor will be liable. 

3. 3.7.5:  Concealed or Known Conditions:  Amend the this section as 

follows:  “3.7.5 If, in the course of the Work, the Contractor knowingly 

encounters and recognizes human remains, burial markers, archeological 

sites or previously undelineated wetlands not indicated in the Contract 

Documents, the Contractor shall immediately suspend any operations 

that would affect them and shall notify the Owner and Architect. Upon 

receipt of such notice, the Owner shall promptly take any action 

necessary to obtain governmental authorization required to resume the 

operations. The Contractor shall continue to suspend such operations 

until otherwise instructed by the Owner but shall continue with all other 

operations that do not affect those remains or features. Requests for 

adjustments in the Contract Sum and Contract Time arising from the 

existence or good faith belief of such existence of such remains or 

features may be made as provided in Article  15. 

 

Commentary:  Contractors cannot be expected to immediately know 

of the physical properties of what is encountered on a project. 

 

4. 3.9.1  Superintendent:  Add the following phrase to the end of the last 

sentence of the section: “unless a specific recipient of communications is 

otherwise delineated in this Agreement.” 

 

Commentary:  Not all contractors intend important communications 

to go directly to the field superintendent. 

 

5. 4.2.3 Administration of the Contract:  Add to the first sentence the 

following:  “…and timely report to the Owner and Contractor (1) known 

deviations…” 
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Commentary:  Reporting known deviations to the Owner and 

Contractor should happen as quickly as possible.  

 

6. 4.2.4 Communications Facilitating Contract Administration: Modify 

the first sentence as follows:  “Except as otherwise provided in the 

Contract Documents or when direct communications have been 

specifically authorized, the Owner and Contractor shall endeavor to 

may communicate with each other through the Architect directly 

about matters arising out of or relating to the Contract. The Architect 

shall be kept apprised by Owner and Contractor of such 

communications.  Communications by and with the Architect’s 

consultant…”  

 

Commentary:  It is not always necessary or practical to communicate 

through the Architect. 

 

7. 5.3 Subcontractor Relations:  Remove from the next to the last 

sentence the following:  “…and upon written request of the 

Subcontractor, identify to the Subcontractor terms and conditions of 

the proposed subcontract agreement that may be at variance with 

the Contract Document.”   

 

Commentary:  Without this amendment, Contractors may have an 

obligation to do a legal analysis of terms and conditions. 

Subcontractors should be given the documents and make their own 

analysis. 

 

8. 7.3.9 Construction Change Directives:  Amend as follows:  “7.3.9 

Pending final determination of the total cost of a Construction 

Change Directive to the Owner, the Contractor may request payment 

for Work completed under the Construction Change Directive in 

Applications for Payment. The Architect will make an interim 

determination for purposes of monthly certification for payment for 

those costs, and certify for payment the amount, that the Architect 

determines in the Architect’s professional judgment, to be reasonably 

justified by the Contractor for the costs permissible in this Section 

7.3.  The Architect’s interim determination of costs shall adjust the 
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Contract Sum on the same basis as a Change Order, subject to the 

right of either party to disagree and assert a Claim in accordance with 

Article 15.  Architect shall promptly furnish this determination to the 

Owner and the Contractor.  The Contractor shall notify the Architect 

and the Owner within five (5) days of receipt of the Architect’s 

determination if it disagrees with the Architech’s determination as to 

the Contractor’s entitlement to compensation for all or any part of 

Work performed under a Construction Change Directive.  In such 

case, the Contractor shall be permitted to include in the normal 

Application for Payment Process the value of Work for which there is 

no dispute, and fifty percent (50%) of the value of disputed Work, and 

the Owner shall pay such amounts, subject to both parties’ right to 

assert a claim under Article 15.” 

 

Commentary:  This amendment updates the provision to more 

current construction practices. 

 

9. 8.3.1 Delays and Extensions of Time:  Add to the third line …”or by 

labor disputes, fire, unusual delay in deliveries adverse weather 

conditions as defined in Section 15.1.5.2, unavoidable casualties or 

other causes beyond the Contractor’s control…”  

 

Commentary:  This amendment cross-references 15.1.5.2 which 

clearly provides for additional time in appropriate circumstances due 

to adverse weather conditions.  

 

10. 9.3.3 Applications for Payment:  Add to the end of the Section the 

following:  “materials and equipment relating to the Work, except for 

retainage. 

 

Commentary: Contractor should not be asked to warrant clear title 

for work for which it has not been paid in full. 

 

11. 9.5.3 Decisions to Withhold Certification:  Amend as follows:  “If the 

Architect withholds certification for payment under Section 9.5.1.3, 

the Owner may, at its sole option, unless the Contractor provides a 

payment bond or other adequate security, issues joint checks to the 

Contractor…”  
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Commentary:  If the Contractor provides adequate security, it should 

have the right to contest a subcontractor demand. 

 

12. 9.6.4 Progress Payments:  Delete the second sentence “If the 

Contractor fails to furnish such evidence within seven days, the 

Owner shall have the right to contact Subcontractor to ascertain 

whether they have been properly paid.” 

 

Commentary:  It may not always be appropriate for the Owner to 

contact subcontractors.  The seven-day provision may not be 

consistent with the amount of time under various Prompt Pay and 

Retention laws. 

 

13. 9.8.4 Substantial Completion:  Amend the first sentence as follows:  

“When the Work or designated portion thereof is substantially 

complete, the Architect will prepare a Certificate of Substantial 

Completion that shall establish  reflect: the date of Substantial 

Completion; shall establish set forth responsibilities of the Owner and 

Contractor for security, maintenance, heat, utility, damage to the 

Work and insurance, ; and shall fix the time within which the 

Contractor shall finish all items on the list accompanying the 

Certificate.”  

 

Commentary: Whether the work is substantially complete or not is a 

question of fact, not opinion. The duty of the architect is to confirm 

and record facts. 

 

14. 9.10.4.3 Final Completion and Final Payment:  Delete the word 

“special” as follows:    “terms of special warranties required by the 

Contract Documents.” 

 

 Commentary: “Special warranties” is not defined in the A201 or in 

common law. 

 

15. 10.2.5 Safety of Persons and Property:  Amend the first sentence as 

follows:  “The Contractor shall promptly remedy damages and loss 

(other than damage or loss insured under property insurance 
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required by the Contract Documents) to property referred to in 

Section 10.2.1.2 and 10.2.1.3 to the extent caused in whole or in part 

by the Contractor, a Subcontractor, a Sub-subcontractor or anyone 

directly or indirectly employed by any of them…” 

 

Commentary: This clarifies that the Contractor is only required to 

remedy damages for which it is responsible. 

 

16. 10.3.1 Hazardous Materials:  Delete the first sentence and amend the 

second sentences as follows:  “The Contractor is responsible for 

compliance with any requirements included in the Contract 

Documents regarding hazardous materials.  If the Contractor 

encounters a hazardous  material or substance which the Contractor 

reasonably believes to be hazardous not addressed in the Contract 

Documents  and if reasonable precautions will be adequate to 

prevent foreseeable bodily injury or death…” 

 

Commentary:  The Contractor is responsible for what it has agreed 

to in the Contract Documents.   The second sentence is modified, 

because at the time the material or substance is encountered, it is 

not likely that a definitive determination has been made as to what 

the material or substance is, so the Contractor should be allowed to 

err on the side of caution. 

 

17. 10.3.4 Hazardous Materials:  Amend as follows:  “…except to the 

extent that such damage, loss or expense is due to the fault or 

negligence of the party seeking indemnity.”   

 

 Commentary:  “Fault” is not a legal term of art. 

 

18. 10.3.1.1 Hazardous Materials:  Insert a new Section 10.3.1.1 

immediately after 10.3.1   

10.3.4.1 Unless required of the Contractor by the Contract 

Documents, the Contractor shall not be required to perform without 

its consent any Work related to a hazardous material or substance, 

provided that such Contractor’s consent shall not be unreasonably 

withheld.”    
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 Commentary:  The Contractor needs the opportunity to assess 

whether it is in a position to be responsible for the hazardous 

material or substance.   

 

19. 10.3.6 Hazardous Materials:  Amend as follows:  “10.3.6 If, without 

negligence on the part of the Contractor, the Contractor is held liable 

by a government agency for the cost or remediation of a hazardous 

material or substance solely by reason of performing Work as 

required by the Contract Documents, the Owner shall indemnify the 

Contractor for all cost and expense thereby incurred.  To the extent 

not caused by the negligent act or omission of the Contractor, its 

Subcontractors and Sub-subcontractors, the agents, officers, directors 

and employees of each of them, the Owner shall indemnify and hold 

harmless the Contractor, its Subcontractors and Sub-subcontractors, 

and the agents, officers, directors and employees of each of them, 

from and against all claims, damages, losses, costs and expenses, 

including but not limited to reasonable attorney’s fees, costs and 

expenses incurred in connection with any third party administrative 

or legal proceedings arising out of or relating to the performance of 

the Work in any area affected by hazardous materials and 

substances.”  

 

Commentary:  The provision is amended to place the same 

obligations on both parties as in 10.3.3 where there is a duty to 

indemnify. 

 

20. 11.1.1 Contractor’s Liability Insurance:  Delete from the third line “… 

from the Contractor’s operations and completed operations  under 

the Contract…”   

 

Commentary: This coverage may, or may not, be furnished by the 

Contractor, depending on the parties' negotiations. 

 

21. 11.1.2 Contractor’s Liability Insurance:  Amend as follow:  Delete from 

the fifth line “coverage” and add to the sixth line “…of Work as 

specified in Section 12.2.2 or for such other period…” 
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Commentary:  To be consistent with 11.1.1, the word “coverage” has 

been deleted.  Additional provisions have been added to cross-

reference 12.2.2 where this issue is specifically addressed. 

 

22. 11.1.3 Contractor’s Liability Insurance:  Delete from the fifth line 

“…evidencing continuation of liability coverage, including coverage 

for completed operations.”   

 

Commentary: This insurance coverage has become harder to obtain.  

There are several types of completed operations coverage available, 

some more restrictive than others.  There is no industry standard for 

"completed operations coverage."   

 

23. 11.3.1 Property Insurance:  Add to the sentence beginning in the 

ninth line “This insurance shall include interests of the Owner and the 

Contractor, Subcontractor and Sub-subcontractors as named insureds 

in the Project.” 

 

Commentary: This is based on recommendations by International 

Risk Management Institute. Currently, the contractor has no right to 

make a claim itself against the builder's risk policy purchased by the 

owner.  If the Owner doesn't choose to make a claim or is out of 

business, there is nothing a Contractor can do to get a claim 

addressed.  It is recommended that the Contractor be a "named" 

insured because Contractors and Subcontractors themselves have 

losses directly attributable to the covered occurrence, and they 

should have direct rights of coverage under the builder's risk policy. 

 

24. 11.3.6 Loss of Use Insurance:  Amend the first lines as follows:  

“Before the Contractor commences work on the Project an exposure 

to loss may occur the Owner shall file…” 

 

Commentary: This amendment attempts to clarify vagueness 

regarding when exposure to loss occurs.  

 

25. 11.3.11 Performance Bond and Payment Bond:   Add the following 

additional Section, 11.3.11 following 11.3.10:  “In the event 



9 
 

Contractor furnishes builders’ risk insurance, the Contractor shall 

perform the duties set forth in Sections 11.3.8, 11.3.9, and 11.3.10.” 

 

Commentary: The General Conditions had provided for the Owner to 

adjust builder's risk losses, and if the Contractor provides this 

coverage, the language should be modified to apply the same terms. 

 

26. 13.7 Time Limit on Claims:  Delete this section and let stand 13.1 

Governing Laws. 

 

Commentary:  The contract should be governed by the statute of 

limitations of the applicable state. 

 

27. 14.2.2.1 Termination by Owner for Cause:  Amend 14.2.2 as follows:  

“.1 Exclude the Contractor from the site and take possession of all 

materials, equipment, tools, and construction equipment and 

machinery thereon owned by the Contractor as permitted by law;”  

 

Commentary: The Owner should be mindful of applicable state 

laws regarding such issues of possession.  

 

28. 15.2.6 Initial Decision:  Delete as follows:  “Either party may file for 

mediation of an initial decision at any time subject to the terms of 

Section 15.2.6.1. 

 

Commentary: 15.2.6.1 was deleted.  See the deletion of 15.2.6.1, 

below. 

 

B. Delete  

1. 15.2.6.1 Initial Decisions:  Delete this section in its entirety.   “15.2.6.1  

Either party may, within 30 days from the date of the initial decision ……… 

pursue binding dispute resolution proceedings with respect to the initial 

decision.” 

 

Commentary: Mediation should always be an option, even after a 

lawsuit has been filed or arbitration has been initiated. 
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C. Optional Amendments (depending on circumstances): 

 

1. Insert a new 1.1.9 following 1.1.8 as follows:  “1.1.9 Owner, Architect, 

Engineer, Contractor, and Subcontractors agree to proceed with the 

Work on the basis of mutual trust, good faith and fair dealing.” 

 

Commentary:  Rather than only have an implied duty of good faith, 

this provision makes it an expressed obligation.  

  

2. Insert a new 1.1.10 following the new 1.1.9: “1.1.10 All Contractor 

submissions, reports, and requests shall be directed to the Owner.  Such 

submissions, reports, and requests shall be directed to the 

Architect/Engineer only if the Contractor is specifically directed to do so 

by the Owner.” 

 

Commentary:  This provision would provide for more direct 

communication between Owner and Contractor.   

 

3.  Insert a new section “Section 1.7 Order of Precedence” following 1.6.  

Insert a new section 1.7.1 as follows:  “1.7.1 Where figures are given, 

they shall be preferred to scaled dimensions.” 

 

Commentary:  This clarification is to assist in establishing order of 

precedence for interpreting Contract Documents unless otherwise 

specified.   

 

4. Insert a new 1.7.2 following a new 1.7.1 as follows:  “1.7.2 In case of any 

inconsistency, conflict or ambiguity among the Contract Documents, the 

documents shall govern in the following order: (a) Change Orders and 

written modifications to this Agreement; (b) this Agreement; (c) drawings 

(large scale governing over small scale), specifications and addenda 

issued prior to the execution of this Agreement; (d) approved submittals; 

(e) information furnished by the Owner; (f) other documents listed in the 

Agreement.  Among categories of documents having the same order of 

precedence, the term or provision that includes the latest date shall 

control.  Information identified in one Contract Document and not 

identified in another shall not be considered a conflict or inconsistent.” 
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Commentary:  This clarification is to assist in establishing order of 

precedence for interpreting Contract Documents.   

 

5. 3.2.2. Review of Contract Documents:  Delete the first sentence of 3.2.2 

and replace it with a new first sentence as follows:  “3.2.2 Before starting 

construction, the Contractor shall make a good faith effort to review the 

drawings and specifications and existing site conditions in order to 

identify potential problems impacting expeditious and economic 

construction.”  

 

Commentary: Without the amendment there potentially exists a 

burden on contractors to conduct legal review. 

 

6. 3.9.3  Superintendent:  Amend the second sentence as follows:  “The 

Contractor shall not change the superintendent without the Owner’s 

consent, which shall not be unreasonably withheld or delayed 

notification to the Owner.” 

 

Commentary:  An Owner should be notified and have the 

opportunity to provide reasonable objection to a new 

Superintendent.  However, approval should not delay a Contractor’s 

ability to expeditiously continue progress on the work when a 

personnel change is needed, especially on an interim basis.   

 

7. 3.10.2  Contractor’s Construction Schedules: Delete the last sentence of 

the section.  “If the Contractor fails to submit a submittal schedule, the 

Contractor shall not be entitled to any increase in Contract Sum or 

extension or Contract Time based on the time required for review of 

submittals.”  

Commentary:  The consequences for a Contractor’s failure to 

render a submittal schedule may be disproportionate to the 

potential harm.  

8. 9.5.3 Decisions to Withhold Certifications:  Delete this section in its 

entirety.  “9.5.3 If the Architect withholds certification for payment under 

Section 9.5.1.3, the Owner ….. the Architect will reflect such payment on 

the next Certificate of Payment.”  
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  Commentary:  The objective of this deletion would be to preserve 

the right of the Contractor to deal with its subcontractors, 

directly.   

9.  11.1.4 Contractor’s Liability Insurance: Amend the section as follows:  

“11.1.4 The Contractor shall cause the commercial liability coverage 

required by the Contract Documents to include (1) the Owner, and others 

as may be specified in the Contract as additional insureds for claims 

which arise out of or result from Contractor’s negligent acts or omissions. 

the Architect  and the Architect’s consultants as additional insureds for 

claims caused in whole or in part by the Contractor’s negligent acts or 

omissions during the Contractor’s operations; and (2) the Owner as an 

additional insured for claims caused in whole or in part by the 

Contractor’s negligent acts or omissions during the Contractor’s 

completed operations.” 

 

Commentary:   Which companies are made additional insureds should 

be a project-specific decision. 

Closing thoughts 

The KC-AIA and KC-AGC are very thankful for their members who have participated in or 

provided input to the committee. 

This document addresses important legal issues.  Readers of this commentary are encouraged 

to obtain advice from their own legal counsel, insurance and surety professionals, and other 

subject-matter professionals.    


